Brigham Young University Law School

BYU Law Digital Commons
Utah Court of Appeals Briefs

2000

The City of West Jordan, Utah v. Kathleen Barlow :
Brief of Appellee
Utah Court of Appeals

Follow this and additional works at: https://digitalcommons.law.byu.edu/byu_ca2
Part of the Law Commons
Original Brief Submitted to the Utah Court of Appeals; digitized by the Howard W. Hunter Law
Library, J. Reuben Clark Law School, Brigham Young University, Provo, Utah; machine-generated
OCR, may contain errors.
Ryan Carter; Kevin R. Watkins; Ronald Wolthuis; Attorney for Appellee.
Kathleen Barlow; Pro Se.
Recommended Citation
Brief of Appellee, Utah v. Barlow, No. 20000951 (Utah Court of Appeals, 2000).
https://digitalcommons.law.byu.edu/byu_ca2/2961

This Brief of Appellee is brought to you for free and open access by BYU Law Digital Commons. It has been accepted for inclusion in Utah Court of
Appeals Briefs by an authorized administrator of BYU Law Digital Commons. Policies regarding these Utah briefs are available at
http://digitalcommons.law.byu.edu/utah_court_briefs/policies.html. Please contact the Repository Manager at hunterlawlibrary@byu.edu with
questions or feedback.

COPT
IN THE UTAH COURT OF APPEALS,
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Case No. 20000951-CA

v.
KATHLEEN BARLOW,
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Defendant and Appellant,

Appeal
The City of West Jordan, the prosecuting authority in Cause No. 995117396, in
the Third District Court West Valley District, Salt Lake County, Utah, the Honorable Pat
Brian, Judge presiding, and Appellee before the Utah Court of Appeals, respectfully
submits this brief in reply to the brief filed by Appellant appealing her conviction for two
counts of Failure to Place a Child in a Restraint. Utah Code Ann. § 9-41-6-148.20
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IN THE UTAH COURT OF APPEALS,
STATE OF UTAH

THE CITY OF
WEST JORDAN, UTAH.
BRIEF OF APPELLEE
Plaintiff and Appellee,
v.

Case No. 20000951-CA

KATHLEEN BARLOW,
Defendant and Appellant,

To the Honorable Court of Appeals:
The City of West Jordan, the prosecuting authority in Cause No. 995117396, in
the Third District Court West Valley District, Salt Lake County, Utah, the Honorable Pat
Brian, Judge presiding, and Appellee before the Utah Court of Appeals, respectfully
submits this brief in reply to the brief filed by Appellant appealing her conviction for two
counts of Failure to Place a Child in a Restraint. Pursuant to Rule 24(d) of the Rules of
Appellate Procedure, the parties will be referred to as "Appellant" and the "State."
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STATEMENT OF THE CASE
As a result of the Appellant failing to procure the records and transcripts necessary
to perform proper citation, the State will attempt to site to Appellant's brief when possible,
or in the alternative, will note the absence of citation by noting that there are "no proper
records, (NPR)/'
Appellant was charged with two counts of Failure to Restrain her Child, Utah Code
Ann. § 9-41-6-148.20, committed on or about May 26, 1999. (Appellant's Brief (AB)-2).
The Appellant chose to accept the verdict of a bench trial that concluded on April 3, 2000.
(AB-2). The Judge found the Appellant guilty of the two counts of Failure to Restrain a
Child while in a vehicle, and sentenced her to pay a fine of $150.00. (NPR).
Appellant filed a motion to dismiss that was denied by the trial court judge on
September 9,2000. (AB,exhibit-7). Appellant then timely filed a notice of appeal. (NPR).

STATEMENT OF THE FACTS
The Appellant has failed to provide the State with the records and transcripts
necessary to summerize the facts of this case in proper detail. However, the State under
Rule 24(b)(1) of the Utah Rules of Appellant Procedure will stipulate to the facts as
presented in Appellant's brief, except for the statement detailing her arrest as being
performed by two police officers on motorcycles. (Appellant's Brief (AB) - 2). The
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State contends that the stop was made by one individual officer who witnessed the
infraction, and was subsequently assisted by a second officer who arrived after the
infraction took place. (NPR).

SUMMARY OF THE ARGUMENTS
During the bench trial of the Appellant, she attempted to call a police officer to be
a witness on her behalf. However, the police officer was not capable of testifying at the
time. As a result of the witness being unavailable to testify, the Appellant alleges that
she was denied her constitutional right to compel a witness to testify on her behalf due to
state interference, and that she was denied her substantial right essential to a fair trial.
(AB-4).
Appellant also fleetingly alleges that the trial court abused their discretion in
denying the Appellant a new trial. The basis for Appellant's Motion to Dismiss was
based on the same allegations contained on appeal.
The trial court correctly denied the Appellant's Motion for a new trial. The
allegation that the Appellant was denied her right to compel a witness to testify did not
deny her a substantial right or a fair trial. However, even if she was denied her right to
compel a witness on her behalf, such error is harmless because Appellant was not
prejudiced or injured by such error.
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ARGUMENTS AND AUTHORITIES

I.

THE APPELLANT'S FAILURE TO FILE A TIMELY
DOCKETING STATEMENT AS OUTLINED IN RULE 9 OF
UTAH APPELLATE PROCEDURE IS GROUNDS FOR
DISMISSAL

The failure of Appellant to file a docketing statement may be grounds for the
dismissal of appeal. Rule 9 of the Utah Rules of Appellate Procedure describes the
importance of filing a docketing statement within a given time parameter. The
subsections of Rule 9 that are pertinent to this issue are 9(a), 9(b), and 9(g).
Rule 9(a) provides that a docketing statement shall be filed "within 21 days after a
notice of appeal.... is filed." Utah R. App.p.9(a). Rule 9(b) states that the purpose of
the docketing statement is that it is used by the appellate court in assigning cases to the
Supreme Court or to the Court of Appeals when both have jurisdiction, in making
certifications to the Supreme Court, in classifying cases for determining the priority to be
accorded them, in making summary dispositions when appropriate, and making calendar
assignments. Utah R. App. P. 9(b); see also Stuckman ex rel. Nelson v. Salt Lake City,
919 P.2d 568, 572 (Utah 1996). Rule 9(g) provides the consequences for failure to
comply. Essentially, docketing statements which fail to comply with this rule will not be
accepted. Failure to comply may result in dismissal of an appeal.
The Appellant did file a timely Notice of Appeal on September 26, 2000. (NPR).
Therefore, pursuant to Rule 9(b), the Appellant had twenty-one days, until October 17,
8

2000, to file a docketing statement. However, the Appellant did not follow Utah
Appellate Procedure and finally filed the docketing statement on November 30, 2000,
well in excess of the twenty-one days outlined in Rule 9(a). (NPR).
Although the underlying purpose of the docketing statement described in Rule
9(b) may not have been adversely affected, the State argues that to allow for such
disregard of appellate procedure deadlines, the Court may as a result open the door to a
number of other possible exceptions to similarly described appellate deadlines. The need
for strict compliance with the Utah Rules of Appellant Procedure is both critical and
necessary in order to ensure a fair judicial proceeding for those involved at all levels of
the litigation.
The plain language of Rule 9(g) indicates that the dismissal for failure to timely
file the docketing statement is discretionary. As a result of the information as explained
above, we respectfully request that this appeal be dismissed as a result of the appellant's
failure to comply with the timely filing requirements as set forth in Rule 9(a) of the Utah
Rules of Appellate Procedure.
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II.

APPELLANT'S FAILURE TO PROVIDE THE
RECORDS NECESSARY TO SUPPORT HER APPEAL
IS GROUNDS FOR DISMISSAL.

Under Rule 11(c) of the Utah Rules of Appellate Procedure, the Appellant is
ultimately responsible for ensuring that this Court, as well as Appellee receive all
portions of the record necessary to his arguments on appeal. State v. Penman, 964 P.2d
1157 (Utah 1998). "When a defendant predicates error to [an appellate court], he has the
duty and responsibility of supporting such allegation by an adequate record." State v.
Wulffenstein, 657 P.2d 289, 293 (Utah 1982), cert. Denied, 460 U.S. 1044, 75 L. Ed.
799, 103 S. Ct. 14433 (1983); Accord Turner v. Nelson, 872 P.2d 1021, 1024 (Utah
1994); Call v. City of West Jordan, 788 P.2d 1049, 1052 (Utah Ct. App.) ("The appellant
has the burden of providing the reviewing court with an adequate record on appeal to
prove his allegations."), cert, denied, 800 P.2d 1105 (Utah 1990). "Absent that record,
defendant's assignment of error stands as a unilateral allegation which the reviewing
court has no power to determine. [An appellate court] simply cannot rule on a question
which depends for its existence upon alleged facts unsupported by the record."
Wulffenstein, 657 P.2d at 293.
The Appellant has failed to met her burden of providing adequate records and
transcripts for appeal. Neither this Court or Appellee was provided with the transcripts
necessary to support her allegations. Consequently, in the face of "an inadequate record
on appeal, the Court must assume the regularity of the proceedings below." State v.
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Miller, 718 P.2d 403, 405 (Utah 1986) (per curiam). See State v. Blubaugh, 904 P.2d
688, 699 (Utah Ct. App. 1995) (assuming regularity of proceedings below because
appellant failed to include transcript), cert, denied, 913 P.2d 749 (Utah 1996). In the
absence of a record or transcript supporting defendant's factual contentions on appeal,
and upon defendant's failure to marshal evidence that shows the ruling to be clearly
erroneous as explained supra, this Court must presume that the ruling is adequately
supported by the clear weight of the evidence. Mark VII Fin. Consultants Corp. v.
Smedley, 792 P.2d 130, 133 Utah Adv. Rep. 22, 24 (Utah.Ct. App. 1990); In re DM.,
790 P.2d 562, 131 Utah Adv. Rep. 55, 58 (Utah.Ct. App. 1990); State v. Christofferson,
793 P.2d 944, 946 Utah Adv. Rep. 75 (Utah Ct. App. 1990).
When raising objections on appeal, Appellant has the burden to see that the record
contains the materials necessary to support her appeal, and Appellant has failed to met
that burden. Appellant has not provided this Court or the Appellee with the transcripts
and records necessary to support her allegations and to overcome the presumption that
the trial court ruling was adequately supported. As a result, the requested relief sought
by the Appellant should be denied.
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III. APPELLANT FAILED TO MARSHAL THE EVIDENCE
Utah appellate courts accord great deference to a trial court's findings of fact
because the trial court is "in the best position to assess" the evidence, determine the facts
and "gain a sense of the proceeding as a whole." In re R.N J., 908 P.2d 345, 347 (Utah
Ct. App. 1995). Thus, a party challenging the trial court's factual findings has the burden
of establishing that those findings are not supported by the evidence and thus, are clearly
erroneous. Valcarce v. Fitzgerald, 961 P.2d 305, 314 (Utah 1998) (citing Bruner v.
Carver, 920 P.2d 1153, 1158 (Utah 1996)). Although this burden is a heavy one, it is
reflective of the fact that appellate courts "do not sit to retry cases submitted on disputed
facts." Utah R. Civ. P. 52(a); Cambelt Int'l Corp. v. Dalton, 745 P.2d 1239, 1242 (Utah
1987). The Appellant has not presented an argument sufficient for this Court to find
that the trial court ruling was not consistent with the facts presented before it. As a result
of the Appellant's failure to marshal the evidence, this Court must not sit as an
alternative form of measuring the viability of the facts that were previously presented at trial.
In order "to successfully challenge a trial court's findings of fact on appeal," an
appellant must list all the evidence supporting the findings and then demonstrate that the
evidence is inadequate to sustain the findings, even when viewed in the light most
favorable to the court below. Hoth v. White, 799 P.2d 213, 216 (Utah Ct. App. 1990)
(citing Jarman v. Reagan Outdoor Advertising, 19A P.2d 492, 494-95 (Utah Ct. App.
1990)); Valcarce, 961 P.2d at 312. An appellant may not merely present selected
evidence favorable to his or her position without presenting any of the evidence
12

supporting the trial court's findings. West Valley City v. Majestic Inv. Co., 818 P.2d
1311, 1315 (Utah Ct. App. 1991). The Appellant in the case at hand has failed to list any
of the evidence supporting the trial court finding of guilt, nor has she demonstrated that
the evidence was inadequate to sustain the findings of the trial court.
It is possible under certain circumstances, that the Appellant may be discharged of
her duty to marshal the evidence. However, in order to properly be discharged of the
duty of marshaling the evidence, the Appellant would have had to present, in
comprehensive and fastidious order, every bit of competent evidence introduced at trial
which supports the very findings she resists. Subsequent to the presentation of such
evidence, the Appellant would then have to establish that a fatal flaw exists between the
evidence and the verdict. The significance of this flaw must be sufficient to convince this
Court that the trial court's finding resting upon the evidence is clearly erroneous.
Whitear v. Labor Comm'n, 973 P.2d 982, 985 (Utah Ct. App. 1998). The Appellant has
failed to marshal the evidence to any degree, and presents no argument to compel one to
believe that she has discharged her duty to marshal the evidence.
When an appellant fails to meet the heavy burden of marshaling the evidence, this
Court is bound to assume the record supports the trial court's factual findings. West
Valley City, 818 P.2d at 1315. In fact, this Court has shown no reluctance to affirm when
an appellant fails to meet its marshaling burden. Wade v. Stangl, 869 P.2d 9, 12 (Utah
Ct. App. 1994). It is the contention of the State that this Court affirm the trial courts
order, and deny the requested relief sough by the Appellant.
13

IV.

APPELLANT FAILED TO PRESERVE THE ALLEGED
TRIAL COURT ERROR AND CANNOT RAISE IT ON
APPEAL FOR THE FIRST TIME

The general rule is that issues not raised at trial cannot be argued for the first time
on appeal, and this rule applies to constitutional questions. State v. Olsen, 860 P.2d 332,
335 (Utah 1993). To properly preserve an issue for appeal, a party must raise the issue in
the trial court. Utah R. App. P. 24(a)(5)(A), (B). In other words, "a trial court must be
offered an opportunity to rule on an issue." Badger v. Brooklyn Canal Co., 966 P.2d
844, 847 (Utah 1998). In order for a trial court to have had an opportunity to rule, an
issue must be: (1) raised in a timely fashion; (2) the issue must be specifically raised; and
(3) a party must introduce supporting evidence or relevant legal authority." Badger, 966
P.2d at 847. The purpose of this requirement is to put the trial judge on notice of the
potential error and provide him or her with an opportunity to correct the error, rectifying
controversies before an appeal becomes necessary. Id. Furthermore, fairness dictates
that the trial judge "should not be reversed on an issue he [or she] never considered, for if
the issues had been presented, it is possible that no error would have been committed."
Id.
Three limited but well-established exceptions exist to the general rule prohibiting
consideration of issues raised for the first time on appeal. First, an appellate court may
address an issue for the first time on appeal if the trial court committed plain error. State
v. Irwin, 924 P.2d 5, 7 (Utah Ct. App. 1996). To establish plain error, an appellant must
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show that m(i) an error exists; (ii) the error should have been obvious to the trial court;
and (hi) the error is harmful.1" Id. The second exception applies to cases where
exceptional circumstances exist. Id. (quoting State v. Dunn, 850 P.2d 1201, 1208 (Utah
1993)). The exceptional circumstances doctrine is used to assure that "manifest injustice
does not result from the failure to consider an issue on appeal." Id. This exception is
rarely applied because it is properly reserved for truly exceptional situations involving
"?rare procedural anomalies.'" State v. Archambeau, 820 P.2d 920, 923 (Utah Ct. App.
1991). The final exception to the general prohibition against considering issues raised
for the first time on appeal involves a claim of ineffective assistance of counsel which "is
raised on appeal even though, by reason of the claimed ineffectiveness, the matter was
not raised below." Irwin, 924 P.2d at 11 (quoting State v. Dunn, 850 P.2d 1201, 1209 n.3
(Utah 1993)). Also, challenges to the court's subject matter jurisdiction "may be raised
for the first time on appeal." Id. at 7 (citing State v. Humphries, 818 P.2d 1027, 1029
(Utah 1991)).
The Appellant in the case at hand alleges that she was denied her right to compel a
witness to testify on her behalf. (AB-4). Appellant cannot raise the issue that she was
denied her right to compel a witness to testify on her behalf for the first time on appeal
because she did not properly preserve such an argument for appeal. Although we are
without the proper records and transcripts necessary to draw argument from due to the
failure of the Appellant to met her required appellate procedure burdens, the State does
not believe that proper preservation of error exists. The Appellant stated in her own brief
15

that she did not ask the trial court judge for a continuance when her witness was unable
to testify as desired. (AB) -7).
Appellant may not raise this issue on appeal for the first time under the three listed
exceptions to the general rule as outlined above because she has not demonstrated that
the alleged error exists, that the error was obvious to the trial court, or that the error was
harmful. Appellant has failed to establish that her allegation fits into one of the three
limited exceptions to the general rule prohibiting consideration of issues raised for the
first time on appeal.

V.

APPELLANT'S ARGUMENT THAT SHE WAS DENIED A
COMPULSORY PROCESS IS WITHOUT MERIT.

The Federal Constitution's Sixth Amendment provides, in part, that "[i]n all
criminal prosecutions, the accused shall enjoy the right... to compulsory process for
obtaining witnesses in his favor.'1 U.S. CONST, amend. VI. In 1967, the Supreme Court
rendered its decision in Washington v. Texas (1967) 388 US 14, 18 L Ed 2d 1019, 87 S
Ct 1920, in which it held that the accused's Sixth Amendment compulsory process right
is applicable in state criminal trials.
It was recognized by the Supreme Court, in the following case, that an accused's
right under the compulsory process clause of the Sixth Amendment to obtain the
testimony of a witness in the accused's favor is conditioned upon a showing that the
testimony sought be both material and favorable to the accused's defense.
16

The Supreme Court, in United States v. Valenzuela-Bernal (1982) 458 US 858, 73
L Ed 2d 1193,102 S Ct 3440, 11 Fed Rules Evid Serv 1, stating that, in light of its
decision in Washington v. Texas (1967) 388 US 14, 18 L Ed 2d 1019, 87 S Ct 1920,
more than the mere absence of testimony is necessary to establish a violation of an
accused's right to compulsory process under the Sixth Amendment. The Supreme Court
ruled that with respect to the accused in the case before it, at least some plausible
showing must be made as to how testimony unavailable to the accused would have been
both material and favorable to his defense. Id. The Supreme Court further observed that
the fact that the Sixth Amendment does not guarantee criminal defendants the right to
compel the attendance of any and all witnesses was reflected in Rule 17(b) of the Federal
Rules of Criminal Procedure, which requires the Federal Government to subpoena
witnesses on behalf of an indigent defendant only "upon a satisfactory showing . . . that
the presence of a witness is necessary to an adequate defense."
Appellant has failed to present facts to establish that the testimony of the desired
witness would have presented material or favorable testimony. The facts presented
establish that the Appellant was charged with two counts of the infraction, Failing to
Restrain a Child While in a Vehicle.

Utah Code Ann. § 9-41-6-148.20. The Appellant

was viewed committing these infractions while she was traveling on a public road.
(NPR). Subsequent to the arresting officer viewing her actions, the Appellant was
stopped and issued a citation. (NPR). The testimony Appellant sought to introduce was
that of a later responding officer who was not present during the time in which the first
17

officer viewed the children unrestrained. (NPR). The only possible testimony that the
witness could have provided would have been subsequent to the actual infraction, and
therefore irrelevant to the issue of guilt.
The Appellant has failed to establish that the testimony of the witness sought
would be material and favorable to her defense as required in order to properly allege a
Sixth Amendment compulsory process violation.

VI.

HARMLESS ERROR

The State does not contend that the trial court abused their discretion or erred in
its finding of the Appellant guilty of the crimes charged. However, the State would like
to note that even if the Appellant is correct in her accusation that the trial court actions
resulted in a denial of her right to a compel a defense witness to testify, her requested
relief is without merit.
A fundamental principle of appellate procedure is that an error which is not
accompanied by prejudice or injury is not grounds for reversal. As stated in Pena, "For
an error to require reversal, the likelihood of a different outcome must be sufficiently
high to undermine confidence in the verdict." State v. Pena, 869 P.2d 932, 936, 232 Utah
Ad. Rep. 3 (Utah 1994). The proper test for determining whether an error is harmless is
set forth in Rule 61 of the Utah Rules of Civil Procedure which provides:
No error in either the admission or the exclusion of evidence, and no error
18

or defect in any ruling or order or in anything done or omitted by the court
or by any of the parties, is ground for granting a new trial or otherwise
disturbing a judgment or order, unless refusal to take such action appears to
the court inconsistent with substantial justice. The court at every stage of
the proceeding must disregard any error or defect in the proceeding which
does not affect the substantial rights of the parties.
Utah R. Civ. P. 61
Utah appellate courts have interpreted this standard as being congruent with the
harmless error requirements set forth in the Utah Rules of Criminal Procedure and Utah
Rules of Evidence. Utah. R. Civ. P. 61; Utah R. Crim. P. 30(a). Under these rules,
harmless errors are defined as "errors which, although properly preserved below and
presented on appeal, are sufficiently inconsequential t h a t . . . there is no reasonable
likelihood that the error affected the outcome of the proceedings.M State v. Verde, 770
P.2d 116, 121 (Utah 1989).
It is the belief of the State that the Appellant has failed to presented evidence to
justify reversing the trial courts ruling. However, should this Court find that an error did
occur at the trial court level, such an error would be harmless. The Appellant was found
guilty of two counts of Failing to Use a Child Restraint, a violation of Utah Code Ann.941-6-148.20. The alleged trail court error would not alter the outcome of this
proceeding. The Appellant has failed to established that she was in anyway prejudiced or
injured as a result of the alleged trail court error, or that the trial court judgement was
inconsistent with substantial justice. In addition, the Appellant has failed to present a
viable argument to prove that but for this alleged error, the outcome of the case would
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have been different. As a result, the requested relief sought by the Appellant is without
merit and should be denied.

CONCLUSION AND PRAYER
For the reasons stated above, no reversible error has been committed and the State
respectfully prays that the Honorable Court of Appeals should in all things affirm
Appellants conviction and sentence.

Respectfully submitted,

Ryan barter
Assistant City Prosecutor

20

CERTIFICATE OF SERVICE

I do hereby certify that a true and correct copy of the above and foregoing brief
has been delivered to Kathleen Barlow, Appellant, by placing a copy in the United States
Mail, addressed to P.O. Box 1019, Centennial Park, Arizona 86021 on this 7 day of
/\A£/i

,2001.

Ryaj/Carter
Assistant City Prosecutor
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